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§ 97.217 Affidavits and exhibits. 
Affidavits and exhibits, including of-

ficial records and any special matter 
contained in a printed publication, per-
tinent to the issue involved in the con-
test, may be introduced as evidence in 
a priority contest by any party to the 
contest. In the case of official records 
and printed publications, the party in-
troducing the evidence shall specify 
the record or the printed publication, 
the page or pages to be used, indicate 
generally its relevancy, and submit to 
the Commissioner the record or au-
thenticated copy, or the printed publi-
cation, or a copy. Copies of affidavits 
and exhibits, including any record or 
publication, shall be served by the 
Commissioner on each of the other in-
terested parties.

§ 97.218 Matters considered in deter-
mining a priority. 

In determining priority, the Commis-
sioner will consider only priority of de-
velopment based on the evidence sub-
mitted. Questions of novelty generally 
will not be considered in the decision 
on priority. The Commissioner may 
refer proposed findings of fact, conclu-
sions, and notice of priority to the 
Board for an advisory decision.

§ 97.219 Recommendation by the Com-
missioner. 

The Commissioner may, either before 
or concurrently with a decision on the 
question of priority, but independently 
of such decision, direct the attention of 
the examiner to any matter not relat-
ing to priority which may come to the 
Commissioner’s attention, and which 
in his or her opinion establishes the 
fact that there has been an irregularity 
which amounts to a bar to the granting 
of a certificate to either of the parties. 
The Commissioner may suspend the 
priority contest and remand the case 
to the examiner for further consider-
ation of the matters, to which atten-
tion has been directed.

§ 97.220 Decision by the Commissioner. 
(a) When a priority contest is con-

cluded on the basis of preliminary 
statements, or proposed findings of 
fact, conclusions and notice of priority 
shall be issued by the Commissioner to 
the interested parties, giving them a 

specified period, not less than 30 days, 
to show cause why such proposed find-
ings of fact, conclusions, and notice of 
priority should not be made final. Any 
response made during the specified pe-
riod will be considered by the Commis-
sioner. Additional affidavits or exhibits 
will not be considered, unless accom-
panied by a showing of good cause ac-
ceptable to the Commissioner. There-
after, final findings of fact, conclu-
sions, and notice of priority shall be 
issued by the Commissioner. 

(b) The decision shall be entered by 
the Commissioner against a party 
whose preliminary statement alleges a 
date of determination later than the 
filing date of the other party’s applica-
tion.

§ 97.221 Status of claims of defeated 
applicant. 

Whenever a final notice of priority 
has been issued by the Commissioner in 
a priority proceeding, and the time 
limit for an appeal from such decision 
has expired, the claim or claims consti-
tuting the issue of the priority stand 
finally disposed of without further ac-
tion by the Commissioner.

§ 97.222 Second priority contest. 

A second priority contest between 
the same parties shall not be enter-
tained by the Commissioner for the 
same novel variety.

APPEAL TO THE SECRETARY

§ 97.300 Petition to the Secretary. 

(a) Petition may be made to the Sec-
retary from any final action of the 
Commissioner denying an application 
or refusing to allow a certificate to be 
issued, or from any adverse decision of 
the Commissioner made under 
§§ 97.18(c), 97.107, 97.201(e), and 97.220. 

(b) Any such petition shall contain a 
statement of the facts involved and the 
point or points to be reviewed, and the 
actions requested. 

(c) A petition to the Secretary shall 
be filed in duplicate and accompanied 
by the prescribed fee (see § 97.175). 

(d) Upon request, an opportunity to 
present data, views, and arguments 
orally, in an informal manner or in a 
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